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monthly check to pay the premium on my comprehensive insurance
policy. Since the protective association is, we may suppose, a mutual
benefit insurance company, I receive in the mail each year a notice of
the annual shareholders' meeting, together with a request from the
management for my proxy. I have roughly the same sort of control
over the actions taken by the protective association in my name as
I do now over the actions of the telephone company-with one ex-
ception: Now, if I get mad enough at the telephone company, I can
write to my Congressman and ask that the government pass a law
regulating the telephone company. In Nozick's model, however, the
dominant protective association is the government! As a device for
guaranteeing individual liberties and enforcing absolute side constraints,
this is, to put it gently, a trifle feckless. .

Nozick, we must recall, is not an anarchist. His purpose is to
prove that the just state is possible, not that it is impossible. Perhaps it
is not de facto tyranny to which he objects, only income redistribution.
Therefore, we cannot defeat his argument merely by observing that it is
an ideological rationalization for AT&T. Let us therefore take a closer
look at assumption 4, with which we began this line of analysis, and at
the argument that depends upon it.

The key to the assumption is the claim that person A can transfer a
right in toto to person B. In Nozick's view, the full right passes, by
means of a contractual agreement. (His theory of justice in transfers,
which is part of his theory of entitlement, is merely a special case of this
general claim.) Hence the entrepreneurs who own the protective asso-
ciation accumulate a stack of rights from their clients. They can in turn
transfer those rights, in aggregation, to employees of the firm who walk
the streets, staff the jails, run the courts, and collect the fines, .all of them
living bearers of those aggregated rights.

If total transfers of that sort are in faot permissible and possible,
then Nozick might be able to carry his argument through (leaving to
one side such objections as have already been raised earlier in this
Article). However, Nozick is guilty here of an error that we might label
"the fallacy of the transitivity of rights transfers." It bears a resem-
blance to the notion that indifference is transitive, although not too
muoh weight can be placed on that comparison. When an individual is
called upon to order a set of elements by means of the relation "pre-
ferred or indifferent to," he may judge himself to be indifferent between
x and y, and indifferent between y and z, and indifferent between z and
w, and yet not indifferent between x and w. This would be explained
by the fact that the differences between the members of each pair were
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too small to affect his preference judgments, too small to be noticed,
whereas the aggregated differences, as revealed in the comparison of x
with w, might exceed his threshold of indifference.

By analogy, in a simple rights transfer, as when I hue a lawyer to
close a real estate sale for me, there is a minute slippage or blockage in
the rights transfer, due to the fact that my agent is also an independent
human being. Because he is a person as well as an agent, there is a
small but nonzero probability that he will exceed his authority, or get his
instructions confused, or interpret a situation in a manner that I would
not approve. There is also a nonzero probability that I will be unaware
of the breakdown of agency, or will be unable to rectify it. Because
Nozick focuses his attention on simple rights-transfers, where the proba-
bility of slippage falls below the minimal threshold of moral awareness,
he fails to see that as the protective association grows, as the rights
collected are transferred and retransferred, as my relationship to my so-
called agent grows ever more attenuated, I will become less and less able
to see my own will, my own moral agency, in the actions of the
association's owners and employees. As the imperfection of the transfer
magnifies, my right to consider the transfer as having Taken place
diminishes. Eventually, I must recognize that for all practical moral
purposes, I cannot exercise the oversight that is a necessary component
of any permissible rights-transfer. I must therefore withdraw my au-
thorization from the association, The net result is an unstable fluctua-
tion in the size of the clienteles of the protective associations, with the
mean size oscillating between limits the higher of which is no where near
large enough to permit even a momentary pretense of dominance.

Obviously, this point could be expanded upon at great length, but
inasmuch as others have done SO,29 there is no need to elaborate on the
subject here. Suffice it to say that Nozick appears to have no apprecia-
tion of the staggering problems of controlling a protective association, of
monitoring those actually entrusted with the tasks of enforcement.
Since he must assume some level of rights violation, and hence some
tendency of individuals to commit such violations, in order to get his
argument going (otherwise, who needs a state?), he cannot pass this off
as a practical detail from which his model abstracts. -

The real problem-indeed, the underlying problem with all of
Anarchy, State, and Utopia-is Nozick's persistent failure to take ac-
count of the nature of social reality. Nozick's models, methods, and
arguments all treat social relationships as transparent rather than as

29. For a brilliant exposition of this point, see ROUSSEAU, THE SOCIAL CONTRACT
88-96 (Cranston ed. 1970).
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opaque. He portrays social interactions as marginal to the existence,
integrity, and coherent identity of the individuals who participate in
them, rather than as central and constitutive. It follows that he can
have no usable notions of false consciousness, of self-deception, of
alienation, and of the objectification of subjective categories. The
demystification of social reality, which ought to be set as a major task
for social theory and social practice, is simply assumed by Nozick as a
given presupposition of his analysis."

Nozick frequently assumes, for purposes of assessment of liability
and payment of compensation, a degree of transparency of social rela-
tionships sufficient to permit plausible and usable ascriptions of respon-
sibility, disadvantage, gain, or loss, to specific, identifiable individuals:
When I speak of "the transparency of social relationships," I mean the
possibility of tracing out at some length the filiations, the links in a
chain of causes and effects, before the complex interconnections are
obscured by the mist of social surfaces. To get some sense of what such
a tracing out might mean, one can contrast a title search for a piece of
land, which is carried out through ten or fifteen changes of ownership
over more than a century, with the attempt-almost sure to be frustrated
after two or three points of exchange--to trace back the lineage of a
quantum of money as it is exchanged for a commodity, divided and
exchanged again for several commodities, combined with other monies
and exchanged once more for a service, and so forth.

Even a little reflection will reveal how problematic such ascriptions
of disadvantage or responsibility are in a society like ours. Any intelli-
gent and thoughtful person is perpetually troubled both by the legal
attributions of specific liability to persons whose role in some rights-

30. If I had been trained on the continent, in the dialectical mode, rather than in
America by analytic philosophers, I might be tempted to suggest that there is, in the
history of modern social theory, a dialectical progression:

From the classical liberal assumption that social relationships are transparent,
so that rational individuals already possess an adequate understanding
of the true nature of society; which is the first thesis:

To the conservative, irrationalist view that society is mysterious, nonra-
tiona I, incomprehensible, so that human reason cannot fathom it;
which is the first antithesis:

To the. higher claim that society is now opaque, mysterious, incomprehen-
sible, but that reason can, by developing or perfecting itself, arrive
finally at the realization that society is truly rational, and hence that
social relationships can be grasped by reason; which is the first, or
Hegelian, synthesis:

From the Hegelian synthesis, which becomes the new, or second thesis:
To the utopian socialist doctrine that society is now irrational, and must

be changed immediately by action to make it conform to reason's dic-
tates; which is the second antithesis:

To the recognition that the achievement of collective, or social, rationality
is a collective human project, requiring the union of thought and action,
and requiring both a transformation of social institutions and a trans-
formation of our thought about social institutions, each transformation
both assisting and drawing assistance from the other; which is the final,
or Marxian, synthesis.
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infringement seems a social accident, and by the consequent dilution of
the notion of individual responsibility, with the inevitable conclusion
that no one in our society ever does anything, .and that some nonbeing
called "society" bears all the blame. Nozick excuses himself from the
burden of this contradiction by simply denying one-half of it and
doggedly asserting the other half. For example, in order to distinguish
a legitimate protective association from a protection racket, Nozick
invokes the distinction between productive and unproductive ex-
change." The distinction, however, as he elaborates it, is internally
contradictory. It requires that we be able to trace out the effects, actual
or possible, of one person's actions on others. This, in turn, presuppos-
es a level of knowledge possible only at a very advanced stage of
socioeconomic integration. . However, as Nozick acknowledges in his
discussion of property rights and the theory of entitlement, once we have
reached that advanced level of socioeconomic development, no one any
longer is in a position to assert, with confidence, the sorts of property
rights on which the theory of productive exchange relies.

Somewhat more generally, the degree of development of social
interdependence and economic integration necessary to provide the
institutional base for the sorts of calculations Nozick posits is so great as
to undermine the privateness of property rights. This is especially
evident in the lengthy aside on pollution." Nozick treats pollution as
marginal to the operations of a modem industrial economy (although
riot therefore unimportant, of course). More precisely, he treats exter-
nal economies and diseconomies as marginal to the operations of firms
or of individuals. But "pollution," taken broadly, is a metaphor for
modern society! That is what Marx meant by the socialization of
production.

It is an odd historical fact that Nozick's principal methodological
tool-the concepts and models of game theory-came on the intellec-
tual scene at a time when it was peculiarly inappropriate to social reality.
Historically, classical economic theory emerged at a time when economic
relationships were still relatively more transparent than they are today.
Nevertheless, the theory assumed a total opacity of economic relation-
ships. It posited a system of producers and consumers in which the size
of the contribution of each firm, consumer, or worker to the market was
vanishingly small. This permitted the theory to treat wages, prices, and
the various other indices of economic life as given objective facts, to
which the individual or firm adjusted on the basis of a calculation of
relative advantage. As the theory developed, it took account of the

31. See R. NOZICK, supra note 1, at 84-87.
32. ld. at 79-81.


